STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M CHAEL A. CRANE, d/b/a ACCENT )
BU LDERS OF FLORI DA, | NC., )
)
Petitioner, )
)

VS. ) Case No. 05-3802F
)
DEPARTMVENT OF BUSI NESS AND )
PROFESSI ONAL REGULATI ON, )
CONSTRUCTI ON | NDUSTRY LI CENSI NG )
BOARD, )
)
Respondent . )
)

FI NAL ORDER

On Cctober 14, 2005, Petitioner, Mchael A Crane, d/b/a
Accent Builders of Florida, Inc., filed a Mdtion for
Rei mbur senent of Attorney's Fees and Costs. Respondent's
Response in Qpposition to Petitioner's Mtion for Reinbursenent
of Attorney's Fees and Costs and Menorandum of Law was filed on
Novenber 3, 2005, waiving an evidentiary hearing. A final
heari ng was conducted in the underlying case, DOAH Case
No. 04-4040PL, on March 1-3, 2005, in New Snyrna Beach, Florida,
bef ore Robert S. Cohen, Adm nistrative Law Judge with the

Division of Adm nistrative Hearings.



APPEARANCES

For Petitioner: Daniel J. Webster, Esquire
Dani el J. Wbster, P.A
149 Sout h Ri dgewood Avenue, Suite 500
Dayt ona Beach, Florida 32114-4365

For Respondent: Charles J. Pellegrini, Esquire
Departnent of Busi ness and
Prof essi onal Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

STATEMENT OF THE | SSUE

The issue is whether Petitioner Mchael A Crane, d/b/a
Accent Builders of Florida, Inc., is entitled to an award of
attorney's fees agai nst Respondent, Departnent of Business and
Prof essi onal Regul ati on, pursuant to Section 57.111, Florida
St at ut es.

PRELI M NARY STATEMENT

This matter was initiated by a Mdtion for Rei nbursenent of
Attorney's Fees and Costs (Mdtion) filed by Petitioner on
Cct ober 14, 2005. Pursuant to the Initial Order, Respondent
filed a statenent setting forth its defenses to Petitioner's
Motion. In its Response in Opposition to Petitioner's Mtion
for Attorney's Fees and Costs, Respondent admitted that
Petitioner was the prevailing party in the underlying action,
DOAH Case No. 04-4040PL, and that Respondent was not a nom na
party in the underlying action. Respondent disputes the

request ed rei nbursenent of attorney's fees and costs and the



assertion by Petitioner that he is a small business party.
Respondent further maintains that its actions in bringing the
underlying action were substantially justified, and that,
accordingly, the issue of whether special circunstances exi st

t hat woul d nmake the award of fees unjust is a nobot point.
Respondent waived its right to an evidentiary hearing in this
matter. Petitioner did not request an evidentiary hearing
within ten days of the filing of Respondent’'s response.

All references are to Florida Statutes (2005), unless otherw se
not ed.

FI NDI NGS OF FACT

1. On COctober 14, 2005, Petitioner filed a Mdtion for
Rei nbur senent of Attorney's Fees and Costs.

2. Petitioner seeks reinbursenment of attorney's fees and
costs incurred in DOAH Case No. 04-4040PL, pursuant to Section
57.111, Florida Statutes.

3. Petitioner is the prevailing party in the underlying
proceedi ng, DOAH Case No. 04-4040PL. On Septenber 23, 2005, the
Construction Industry Licensing Board entered its Final Oder in
the underlying case, in which it adopted the Recommended Order
entered in the DOAH proceedi ng, thereby dism ssing the charges
that Petitioner had violated certain provisions of Chapter 489,

Fl ori da St at ut es.



4. In the underlying proceedi ng, Respondent charged
M chael A. Crane with violations of Chapter 489, Florida
Statutes, in his capacity as a certified general contractor
hol ding Florida |icense No. CGC8644. Petitioner had entered
into the contract which gave rise to the underlying proceedi ng
as Accent Builders of Florida, Inc. (Accent). Respondent's
di sciplinary action was not directed at Accent Buil ders of
Florida, Inc., but at Petitioner as the qualifying agent for the
conpany.

5. Petitioner is not a sole proprietor of an
uni ncor por at ed busi ness.

6. Petitioner is neither a partnership nor a corporation.

7. Petitioner does business in Florida as Accent, but at
the tinme the underlying proceeding was initiated, Petitioner had
not applied for and been granted a certificate of authority for
Accent through hinself as the qualifying agent. In Septenber
2004, while the underlying proceeding was pendi ng, Petitioner
applied for and was granted a certificate of authority for
Accent with Mchael A Crane as the qualifying agent.

8. Despite the fact that Petitioner was granted a
certificate of authority for Accent, the underlying proceedi ng
was brought against the certified general contractor, M chael A

Crane, not against Accent as a corporate entity.



9. In order to determ ne whether the underlying action
brought by Respondent agai nst Petitioner was substantially
justified at the tine it was initiated by the Agency, the
informati on that was before the probabl e cause panel that
directed the filing of the Adm nistrative Conpl ai nt nust be
exam ned.

10. In the underlying matter giving rise to Petitioner's
request for attorney's fees, the Probabl e Cause Panel had before
it a 188-page Investigative Report, as well as three
suppl enental Investigative Reports related to the all eged
defects in the construction perfornmed by Petitioner.

11. The Probabl e Cause Panel convened on April 27, 2004,
at which tinme it nmade a finding of probable cause that
Petitioner had viol ated Subsections 489.129(1)(g)1., (i), (k),
and (m, Florida Statutes. The panel nenbers reported that they
had reviewed the investigative reports and draft conplaints, and
were advised by a nenber of the Attorney General's staff
regarding their responsibilities in determ ning whether probable
cause existed to file an Admi nistrative Conpl ai nt agai nst
Petitioner.

12. The consuner conplaint acconpanying the Investigative
Report alleged that the contractor did not properly supervise
the project; that the construction has resulted in numerous

| eaks; that the steam shower was not installed as required by



t he manufacturer; that the decking was not installed according
to the manufacturer's instructions; and that nost of the punch
list itenms had been | eft unaddressed.

13. The Investigative Report also contained Petitioner's
response, which stated that Petitioner was precluded from
correcting the deficiencies by the consuner, and that, although
responsive to the consuner regarding the | eaks, Petitioner saw
no danmage as a result of the | eaks.

14. The Investigative Report contained numerous docunents
describing the efforts of contractors hired by the consuner to
remedy the | eaks and all eged defects in construction. The
report also included docunentation of paynents made by the
consunmer to the various contractors called in to elimnate the
probl ems the consunmer was experienci ng.

15. The Probabl e Cause Panel's review of the materials
before it resulted in a determnation that a reasonabl e
i nvestigation had been conducted, and that a reasonabl e person
coul d conclude that sufficient evidence existed to charge
Petitioner with violations of Chapter 489, Florida Statutes.

16. At the tinme the Probabl e Cause Panel reviewed the
| nvestigative Report, it appeared that Petitioner's work had
resulted in water danage, and that a valid subcontractor's lien
had been pl aced agai nst the consuner’'s property resulting in

financi al harm



17. The Probabl e Cause Panel's determ nation to direct
Respondent to file an Adm nistrative Conplaint had a reasonabl e
basis in law and fact at the tine it was nade.

18. Respondent was not a "nominal party" to the underlying
proceedi ng according to the neaning of that termin Subsection
57.111(4)(d)1., Florida Statutes.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57(1), and
57.111(4), Florida Statutes.

20. Section 57.111, Florida Statutes, the Florida Equal
Access to Justice Act (the Act), provides, in pertinent part, as
foll ows:

(4)(a) Unless otherw se provided by |aw, an
award of attorney's fees and costs shall be
made to a prevailing snmall business party in
any adj udi catory proceedi ng or

adm ni strative proceedi ng pursuant to
chapter 120 initiated by a state agency,

unl ess the actions of the agency were
substantially justified or special

ci rcunstances exi st which woul d make the
awar d unj ust.

21. In proceedings to establish entitlenent to an award of
attorney's fees and costs pursuant to Section 57.111, Florida

Statutes, the initial burden of proof is on the party requesting

the award to establish by a preponderance of the evidence that



it prevailed in the underlying disciplinary action and that it
was a small business party at the time the disciplinary action
was initiated. Once the party requesting the award has net this
burden, the burden of proof shifts to the agency to establish
that it was substantially justified in initiating the

di sciplinary action. See Helny v. Departnent of Business and

Pr of essi onal Regul ation, 707 So. 2d 366, 368 (Fla. 1st DCA

1998); Departnent of Professional Regulation, Division of Real

Estate v. Toledo Realty, Inc. and Ramiro Alfert, 549 So. 2d 715,

717 (Fla. 1st DCA 1989).

22. Mchael A Crane, d/b/a Accent Builders of Florida,
Inc., prevailed in the underlying proceeding. § 57.111(3)(c)3.,
Fla. Stat.

23. Mchael A Crane is not a "small business party" as
cont enpl ated by Subsection 57.111(3)(d), Florida Statutes, which
provi des, in relevant part, as foll ows:

(d) The term "small business party" neans:

l.a. A sole proprietor of an unincorporated
busi ness, including a professional practice,
whose principal office is in this state, who
is domiciled in this state, and whose

busi ness or professional practice has, at
the tine that action is initiated by a state
agency, not nore than 25 full-tinme enpl oyees
or a net worth of not nore than $2 mllion,

i ncl udi ng both personal and busi ness

i nvestnents; or

b. A partnership or corporation, including
a professional practice, which has its



principal office in this state and has at
the tine the action is initiated by a state
agency not nore than 25 full-tinme enpl oyees
or a net worth of not nore than $2

mllion.

24. The underlying action was initiated and nai ntai ned
agai nst Mchael A Crane, a Florida-certified general
contractor, not against Accent. Mdyreover, Accent was not
regi stered with Respondent until Septenber 2004, after a count
in the Adm nistrative Conplaint charged M. Crane with not
seeking a certificate of authority with hinself as the
gqualifying agent. At no tinme did Respondent seek to inpose
sanctions agai nst Accent as a corporation for violations of
Chapter 489, Florida Statutes. Al of the issues nmintained at
the final hearing in the underlying matter (once the certificate
of authority issue had been wi thdrawn) concerned M. Crane's
alleged failure to performhis duties as a certified genera
contractor properly under Chapter 489, Florida Statutes.

25. This conclusion is supported by the case of Daniels v.

Fl ori da Departnent of Health, 898 So. 2d 61 (Fla. 2005), in

which the Florida Suprene Court, in a review of a decision
certified for conflict, held that the owner of a partnership or
corporation who prevails in an adm nistrative proceeding
initiated by a state agency is not entitled to fees under the
Act when the conplaint is filed against the owner in his or her

i ndi vi dual capacity. |1d. at 63. |In that case, the Departnent



of Health charged Dani el s with unprofessional conduct in the
practice of mdw fery. In her petition for attorney's fees
under the Act, Daniels stated that she is the sol e sharehol der
of a subchapter-S corporation, through which she treats patients
and, therefore, is a small business party. 1d. at 64-65. In
addressing the issue of whether Daniels qualifies as a "snal
busi ness party" as defined in Section 57.111, Florida Statutes,
when the adm ni strative acti on was brought agai nst her
i ndi vidual ly, rather than against her corporation, the court
st at ed:

[ TThe adm nistrative conplaint in this

i nstance was brought agai nst the individua

owner as an enpl oyee of the corporation and

not agai nst the corporation itself.

Al t hough Dani el s and South Beach Maternity

are one and the sanme entity in that Daniels

controls South Beach Maternity and owns 100%

of its stock, strict adherence to the

| anguage of section 57.111(3)(d) conpels us

to reach the conclusion that Daniels is not

a small business party, because she is not a

sol e proprietor of an unincorporated

busi ness and because South Beach Maternity

was not a party to any of these proceedings.
|d. at 67.

26. The Daniels court woul d have considered an award of

attorney's fees proper under Section 57.111, Florida Statutes
(assumng the other requirenments of the statute had been net) if

the Adm nistrative Conplaint had been filed against the

corporation rather than the individual |icensed professional.

10



Simlarly, in the underlying proceedi ng concerning M. Crane,
Respondent brought the action against himindividually and not
his corporation. The present case is so simlar to the Daniels
case that the holding in that case | eaves no doubt as to how
Petitioner should be treated in the present matter. Based on
Daniels, M. Crane is clearly not a "small business party"
pursuant to Subsection 57.111(3)(d), Florida Statutes.

27. Moreover, even had M. Crane qualified as a "snall
busi ness party" under Subsection 57.111(3)(d), Florida Statutes,
Respondent's actions were "substantially justified."” Subsection
57.111(3)(e), Florida Statutes, provides that a proceeding is
"substantially justified" if it had a "reasonable basis in |aw

and fact at the tine it was initiated by a state agency."

(Enmphasi s added.) The "substantially justified" standard falls
somewhere between the "no justiciable issue" standard of Section
57.105, Florida Statutes, and an automatic award of fees to a
prevailing party. Helny, 707 So. 2d at 368.

28. In Departnent of Health v. Cralle, 852 So. 2d 930, 932

(Fla. 1st DCA 2003), the court set forth the foll ow ng tenpora
limtation on the required analysis, quoting from Fish v.

Departnent of Health, 825 So. 2d 421, 423 (Fla. 4th DCA 2002):

I n resol ving whet her there was substanti al
justification or a reasonable basis in | aw
and fact for filing an adm nistrative
conpl ai nt, "one need only exam ne the

i nformati on before the probabl e cause panel

11



at the time it found probabl e cause and
directed the filing of an adm nistrative
conpl aint."”

See al so Agency for Health Care Adm nistration v. Gonzal ez, 657

So. 2d 56 (Fla. 1st DCA 1995)(proper inquiry is whether evidence
bef ore probabl e cause panel was sufficient for institution of
di sci plinary action).

29. The evidence established that Respondent had a
reasonabl e basis in law and fact to find cause to believe that
Petitioner had violated certain provisions of Chapter 489,
Florida Statutes, relating to his ability to perform genera
contracting with skill and conpetence. Wile the Probable Cause
Panel did not itself interview the consunmer conpl ai nant or
Petitioner, it had before it an extensive |Investigative Report,

i ncluding statenments fromthe consuner, its investigators who
interviewed the consuner and many of the contractors and
subcontractors who were hired by the consuner to renedy the
conpl ai ned-of issues; and it had the response submtted by
Petitioner. It does not matter, for purposes of determn ning
substantial justification, that the Probabl e Cause Panel

determ ned the consuner's conplaint to be nore credi ble when it

decided to prosecute Petitioner. Departnent of Health v.

Thomas, 890 So. 2d 400, 401 (Fla. 1st DCA 2004)(a decision to

prosecute that turns on a credibility assessnent has a

12



reasonabl e basis in fact and law); Gentele v. Departnent of

Pr of essi onal Regul ation, 513 So. 2d 672, 673 (Fla. 1st DCA

1987) .

30. Even though Petitioner prevailed at hearing on the
charges | evied agai nst himby Respondent, clearly, Respondent
acted in good faith, based upon an extensive investigatory
record, when deciding to prosecute Petitioner. Petitioner has
failed to denonstrate otherw se, or to prove that Respondent was
not substantially justified in bringing an action against him
for violations of Chapter 489, Florida Statutes.

31. Since Petitioner is not a "small business party" as
contenpl ated by Section 57.111, Florida Statutes, and since,
even if Petitioner were deened to be a small business party,
Respondent's prosecution of the nmatter against Petitioner, at
the tine it was initiated, was substantially justified, the
remai ni ng i ssues raised by Petitioner are noot. The
reasonabl eness of the fees and costs clai med need not be
determ ned since Petitioner is not entitled to attorney's fees
and costs under Section 57.111, Florida Statutes. Further, the
i ssue of special circunstances need not be addressed since
Respondent's actions were substantially justified. Finally,
Respondent asserted that it was not a nomnal party to the

under | yi ng proceeding within the neani ng of Subsection

13



57.111(4)(d)1., Florida Statutes, rendering noot the need to
make findings under this provision.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that M chael A Crane's Mition for Attorney's
Fees and Costs is denied.

DONE AND ORDERED this 13th day of February, 2006, in

Tal | ahassee, Leon County, Florida.

A

ROBERT S. COHEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 13th day of February, 2006.

COPI ES FURNI SHED,

Charles J. Pellegrini, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Dani el J. Wbster, Esquire

Daniel J. Webster, P.A

149 South Ri dgewood Avenue, Suite 500
Dayt ona Beach, Florida 32114-4365
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Ti m Vaccaro, Director
Construction Industry Licensing Board
Departnment of Business
and Professional Regul ation
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-1039

Josefina Tamayo, Ceneral Counse
Depart nent of Business

and Prof essional Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Si mrone Marstiller, Secretary
Depart nment of Busi ness

and Prof essional Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnust be filed within 30 days of rendition of the order to
be revi ewed.
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